In five other guides, the 375 recognized American Indian treaties created between the tribes and the federal government were partitioned into three categories: those instruments that have been cited in the opinions of the United States Supreme Court; 1 those treaties that have appeared before only a lower level of the federal court system, i.e., below the Supreme Court 2 or-as a special subset-before the Courts of Claims; 3 and those contracts that have never been referenced in the opinions of any federal court. 4 However, some of these obligatory documents, created between these sovereign entities, have been cited within proceedings at the State Court level, and it is this specific ensemble of cases that is presented in this guide. 5 Early in the history of the United States, difficulties arose for States in their expectations of authority. Worcester v. Georgia 6 demonstrated that the State of Georgia had no authority within Cherokee tribal territory, and since then-with only a few deviations-the United States Supreme Court has affirmed this principle of sovereignty separation.
In some situations, the degree of insulation from any potential State interference was assured to tribes in federal treaty negotiations. 7 Nevertheless, over time, evolving federal Indian policy created an atmosphere that led to the creation of reservations and to the allotment program. The separation of tribes from non-Indian populations was reduced through this latter process, and the creation of new States from the Territories led to further questions regarding States' The concerns are almost limitless, from traditional matters like water rights (Byers v. Wewa-ne, Oregon) 19 and trespass (Strawberry Valley Cattle Co. v. Chipman, Utah) 20 to modern issues such as the Indian Child Welfare Act (In re Baby Boy D, Oklahoma), 21 gambling (State ex rel. May v. Seneca-Cayuga Tribe, Oklahoma), 22 and traffic violations (State v. Webster, Wisconsin). 23 Controversy over gathering rights 24 has always been particularly intense, and the recent reliance upon treaty parameters in Minnesota v. Mille Lacs Band of Chippewa Indians 25 is a demonstration of the contemporary usefulness and validity of these instruments. 26 A number of cases demonstrate ongoing gathering rights conflicts at the State, as opposed to the federal, level. These actions concern hunting and fishing issues, but also extend to other related areas such as the harvesting of wild rice found in State v. Keezer (Minnesota). 27 While contributing to the federal versus State jurisdictional debate, the tension between federal treaties protecting such tribal gathering rights and state conservation protections often frames the conflict.
For example, Table 1 contains six gathering rights cases, all argued before the Supreme Court of Idaho between 1943 and 1985, which refer to eleven federal treaties. 28 These proceedings provide insight into the difficulties attached to these inquiries. 36 The question addressed only the entitlement to hunt on these ceded lands. In these proceedings, the Court used the repudiations 37 of the conclusion reached in Ward v. Race Horse 38 -i.e., that the Admission Act and the subsequent State Constitution of Wyoming impliedly repealed or abrogated all treaty rights for Indians within that State-to determine that bwhatever the original scope of the reserved rights set forth in the Treaty of 1855 may be, they still exist unimpaired by subsequent agreement, treaty, Act of Congress, or the admission of Idaho to statehood.Q 39 This, in combination with the deduction derived from the treaty council minutes that the National Forest lands under consideration were bopen and unclaimed landQ in accord with the 1855 treaty specifications, led the Court to declare that the right to hunt on bopen and unclaimed landQ still existed, regardless of the season. These results were obtained in a similar, out-of-season possession case (State v. Powaukee). 42 which promised an unqualified bright to hunt on the unoccupied lands of the United States.Q 43 The Court concluded that this Article should be read and considered to afford an unqualified fishing right as well. In addition, given the findings in Tulee v. Washington 44 that supported fishing rights even where the pertinent treaty only indicated a qualified access to these resources, 45 the Court required a clear demonstration of the efficacy of any State program of species preservation that might potentially regulate this treaty fishing right.
In a case of hunting on private lands, an Idaho Kootenai woman claimed an aboriginal right to hunt when charged with both killing deer out of season and killing the animals with the aid of an artificial light (State v. Coffee). 46 The Court concluded that such a right to hunt existed and that the Idaho Kootenai were not signatories to the Treaty with the Flatheads, etc., 1855.
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However, they accepted the Indian Claims Commission's finding in Kootenai Tribe or Band of Indians of the State of Idaho v. United States 48 that the Idaho Kootenai's aboriginal title had been extinguished through the Senate ratification process of that treaty, even though the Idaho Kootenai had not participated in that transaction. As a result, the Kootenai bas with the signatory tribes, were left a right to hunt upon open and unclaimed landQ 49 but not upon private land. The motion to dismiss was denied. Justice Donaldson, in lone dissent, proposed that bthe ratification of a treaty that did not purport to affect the Idaho KootenaiQ 50 could not extinguish their hunting rights. He inferred, from the absence of any hunting or fishing rights remarks within the 1957 Indian Claims Commission decision to extinguish the tribe's right of possession, that there should have been no effect upon other aboriginal rights-including the right to hunt-since these rights were reserved by the tribe.
Finally, State v. Cutler 51 involved the killing of elk on a game management preserve situated on State-owned land. The defendants, all Shoshone-Bannock Tribe members, claimed that the Treaty with the Eastern Band of Shoshoni and Bannock, 1868, 52 reserved their hunting rights. The Court examined the Arthur, Tinno, and Coffee cases for guidance, as well as the minutes from the Fort Bridger treaty council, to uncover bhistorical circumstantial evidenceQ 53 for insight into the Indians' understanding during those negotiations that their gathering rights would diminish. Further, the physical attributes of the management area precluded any possible misunderstanding that the area was bunoccupied lands of the United States,Q as specified for these hunting rights in Article 4 of the treaty. 54 As a result, the Court affirmed the conviction. In a dissent similar to that in Coffee, two Justices questioned, inter alia, the Court's conclusion that the land was not bunoccupied.Q The findings in Tinno had supported the notion that these lands were bunsettledQ and thus an available hunting area. The Justices could find bno qualitative factual distinction which makes a state wildlife area [i.e., the area in Cutler] materially different from a national forest [the river location under consideration in Tinno was within the Challis National Forest],Q 55 especially since the modifications to the wildlife area that the Court found critical to the bunoccupiedQ specification are also evidenced in national forests.
These six cases before the Supreme Court of Idaho reveal, over a forty-year period, one among many fundamental areas of difficulty that the tribes and States face. In each of the cases identified in Table 1 , treaty parameters were relied upon to address these questions. Frequently, the tribes only have these points of reference available to define the gathering or other rights pledged in these documents. 56 1. Table 1 and case selection Those cases from any State Court system that cited any recognized Indian treaty were selected by using each treaty's Statutes at Large reference 57 to identify case entries in the bFederal and State CasesQ option of the full LexisNexis online database. The Web-based Westlaw Campus suite was interrogated for all relevant Statutes at Large references as well. 58 In this manner, Table 1 
Conclusions
This is a broad collection of cases, encompassing many issues, with proceedings heard in 30 States. 65 The cited instruments range over the complete ensemble of Department of State recognized treaties, from the very first (ratified treaty number 1: The Great Treaty of 1722 between the Five Nations, the Mahicans, and the Colonies of New York, Virginia, and Pennsylvania) to the very last (ratified treaty number 374: the Treaty with the Nez Perces, 1868). Each of these States has been required to address within their jurisdictions one or more Indian treaty issues, just as the federal government has had to do within its larger domain. The recurring major issues-as illuminated above by the six gathering rights cases before the Supreme Court of Idaho-take time to solve at the State, 66 as well as at the federal, level. One index of this activity might be demonstrated by comparing the number of court appearances before similar courts. The quantity of cases listed in Table 1 before the Supreme Court of Oklahoma (N = 47) might well be expected from the evolution of Indian Territory 67 or from the 67 tribes that have resided within Oklahoma. 68 The Supreme Court of Washington State, however, has heard more suits (N = 67) than the Supreme Court of Oklahoma. Nonetheless, equitable solutions are frequently delayed or never found. Fairbanks, 69 in his remarks upon the precariousness of treaty rights, noted, bNative American peoples maintain that their treaties ought to be honored as solemn contracts between nations. The various States, seemingly at the behest of special interest groups, consistently refuse or neglect to honor treaty provisions.Q 70 Thus, the State Courts have become an important venue for seeking solutions to sovereignty conflicts. The two centuries of litigation collated here would support such a hypothesis.
Further, these treaty questions are not solely an issue for State governments in the western half of the nation. Absent Minnesota, through which the Mississippi River flows, 12 of the remaining 29 States represented in Table 1 are east of this traditional national dividing line. Thus, treaty issues are the concern of all jurisdictions. Recently, State-tribal cooperative agreements 71 have become a mechanism to address fundamental concerns that have traditionally caused friction between these two sovereigns. Meyers and Smith identify such accords for environmental protection, natural resources, taxation, law enforcement, and delivery of social services. These are precisely where bthe litigation mode has not proven the best means to resolve the core uncertainties and distrust between states and tribes.Q 72 Their case study describes one of the major accomplishments of the Colorado Ute Water Rights Agreement. This agreement was bthe first Indian water rights settlement passed by Congress that fully addresses how an Indian reserved water right will look and be treated if used offreservation.Q 73 Such joint endeavors should more easily address many remaining treaty questions.
Finally, five treaties in Table 1 (ratified treaty numbers 1, 3, 116, 125, and 238) have been cited only in the opinions of State Courts and have never been referenced in a judgment of a federal court. The relevance of these contracts before the State Courts today, however, may be seen in the case, In re Baby Boy D (Oklahoma). 74 In Baby Boy D, the council proceedings of ratified treaty number 3 (A Treaty Held at the Town of Lancaster, By the Honourable the Lieutenant-Governor of the Province, and the Honourable the Commissioners for the Province of Virginia and Maryland, with the Indians of the Six Nations in June, 1744) 75 were cited as part of a demonstration of Indian rejection of bthe insensitive precedent [that] had been cast to destroy Indian culture and tribal cohesiveness by removing Indian children from their families and tribal environments.Q 76 In this suit, a 140-year-old treaty was employed just as three previously uncited treaties were referenced in the United States Supreme Court case of Minnesota v. Mille Lacs Band of Chippewa Indians.
77 Charles J. Wilkinson has noted the Courts' reliance upon these instruments: he has stated that b[t]he field of Indian law rests mainly on the old treaties and treaty substitutes.Q 78 It is clear from the abundance of cases cited in this article that the Courts of 30 State jurisdictions-just as of the federal level-concur with this assessment. These arenas have been required to reconcile these treaties between the Indian Nations and the federal government within past and contemporary litigation. These State Courts will be called upon again in the future to resolve the contents of these documents.
